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FOR THE NINTH CIRCUIT.

SECOND DIVISION.

REPLY BRIEF FOR APPELLANT

Appellees do not deny in their brief that the case

rests on the equitable propositions set forth in the appel-

lant's brief and claimed by him to control this case;



nor do they question the correctness of any of these

propositions; they do not deny appellant's contention

that under the Alaska Code the Courts have the general

powers of equity in the United States, except as is en-

larged or modified by said Alaska Code. They do not

deny appellant's contention that section 475 of the

Alaska Code is an enlargement rather than a contrac-

tion of the equity powers of the Court.

But they contend: (i) That the provisions of the

Alaska Code govern this case; (2) That under the gen-

eral equity jurisdiction, plaintiffs cannot recover in

equity, but must resort to an action in law.

As to the first proposition, we will rest our case on

the argument made in our original brief, commencing

on page 36.

On the second proposition, appellees say, after enu-

merating part of the various reliefs asked for by plain-

tiff, as follows: "We will examine and reply to these

conditions separately," etc. They then proceed to cite

and comment upon a number of cases in which the

plaintifif had the legal title and the immediate right of

possession, and in addition to asking for a decree giving

possession and title in each case, they asked for one

of the following reliefs:

(a) To "remove a cloud from plaintiff's title."

See cases cited in appellee's brief: United States v.

Wilson, 118 U. S., cited page 14; cases cited bottom

of page 15; cases cited first half of page 16; also bottom

of page 27.

We concede the correctness of these cases. When



such relief alone is asked in addition to possession,

plaintiff cannot recover in equity. (See page 22, prop-

osition 5, our original brief.) Most of the cases cited

by appellees come under this class.

(b) "Accounting." See United States v. Wilson,

118 U. S., page 17, appellee's brief; also, Hipp v.

Babin, 19 Howard, cited page 28.

We concede that ordinarily accounting standing

alone is not sufficient to retain equity jurisdiction in

such cases.

(c) "For appointment of receiver." See case of

Tournauses v. Melsing, 106 Fed., cited page 9 appel-

lee's brief.

We concede that for plaintiff to ask only for a re-

ceiver, in addition to asking for possession, a court of

equity will not retain jurisdiction; also that where in-

junction is the only relief asked aside from possession,

as shown in the Haggin case, cited on page 21 of ap-

pellee's brief, we concede equity will not ordinarily

retain jurisdiction. Of course, where possession only

is sought (see cases and argument, page 9, appellee's

brief), equity will not retain jurisdiction.

We will refer more at length to the following cases,

which are most nearly in point with the case at bar:

Haggin V. Kelly, 136 Cal. 481, cited page 21 ; McGuire

v. Pensacola City, 105 Fed., cited page 25 of brief;

United States v. Wilson, 118 U. S., page 86, cited page

17 of brief.

The Haggin case has no bearing on the case at bar

for the following reasons: The complaint charges, in



addition to the wrongful possession of defendant, that

the title and right to possession are in the plaintiff:

(a) That defendants have taken gold from the

mines;

(b) That plaintiff has demanded possession, which

has been refused;

(c) That plaintiff cannot determine how much gold

has been taken;

(d) That defendants are insolvent.

The prayer is simply for an injunction pending the

action and that it be made permanent, and for restitu-

tion of the premises.

It will thus be seen that the only relief asked for

outside of the restoration of the premises is for an in-

junction, claiming injury to the premises. We think,

under the facts of this case, the decision is in accord

with the general rule. Injunction at law would give

adequate relief, as they only sought to stop the defend-

ants from mining. The case has no bearing on the case

at bar, as in this case we ask for a number of reliefs

that a court of law cannot give.

Another reason why this case is not a controlling

precedent in the case at bar is that in the Haggin case

the plaintiff had the title and immediate right to pos-

session.

The McGuire case (105 Fed.), upon which appel-

lees rely, is not a precedent against the case at bar.

The only relief asked for is possession and a determina-

tion of plaintiff's title—purely legal relief.

To justify plaintiff in coming into a court of equity

for this relief, he alleges:



(a) That it would prevent a multiplicity of suits

(conceded to be legal suits)
;

(b) That defendants got possession by fraud and

violence;

(c) That defendants seek to hold under void judg-

ments.

Clearly these facts do not give a court of equity

jurisdiction, as they furnish no bar to an action of eject-

ment, in which action all relief demanded can be

granted.

There is an intimation in the last paragraph that

perhaps justifies us in assuming that plaintiff also

asked to have his title quieted from the "cloud now
resting on it by acts of defendants." The case is not

before us. If plaintiff did ask solely to have a cloud

removed from his title in addition to having possession

and title decreed to him, being out of possession, as

before stated, we concede he had no standing in a court

of equity, for such relief alone in addition to possession.

In the case of United States v. Wilson, ii8 U. S.,

cited on page 14, appellees' brief, the relief asked was:

(a) Decision and determination of legal title in

plaintiff;

(b) That the cloud on plaintiff's title be removed.

We now concede, as already stated in our original

brief, page 22, proposition ^, that such relief alone

cannot be obtained in a court of equity.

This case was also distinguishable from the case at

bar, as are the others, in that the plaintiff had legal

title and immediate right to possession.



The rule we contend for is clearly excepted and

recognized in the following language of the opinion,

page 15 of appellees' brief: "Equity in such cases has

no jurisdiction unless its aid is required to remove

obstacles which prevent a successful resort to an action

of ejectment, or when, after repeated actions at law,

its jurisdiction is invoked to prevent a multiplicit}^ of

suits, or there are other specific equitable grounds for

relief.

We have now by our concessions and analysis of the

cases covered all cases cited by counsel, except two on

page 29 of their brief. Counsel close their citation of

authority with this statement: "Not a single contention

has been advanced by appellant in this cause that has

not been definitely settled against him by the decisions

of the Supreme Court of the United States and the

decisions of the courts of the Circuit, for the present

case cannot be distinguished from the case of the Cali-

fornia Oil and Gas Company v. Miller, 96 Fed. 13,

and the case of Erskine v. Oil Company, 80 Fed. 583."

An examination of the first case will show that it

was an action to quiet title and to recover possession,

which we have already stated the rule to be that equity

will not retain jurisdiction when that relief alone is

demanded. In this case, also, the plaintiff had legal

title and immediate right to possession.

The second action was one where plaintifif had a legal

title with immediate right of possession, asking for an

accounting in addition to possession. As we have be-

fore stated, where accounting is the only relief asked



for aside from possession, and the facts are such that

a law court can give full relief, a court of equity will

not retain jurisdiction.

It will be noticed that counsel have selected cases

usually where only one relief outside of the demand for

possession is asked for. Another distinction is that in

every case cited the plaintiff had the legal title and

the immediate right to possession. In no case cited by

appellees was there a number of reliefs asked for, as

in the case at bar, part of which, as we showed in our

original brief, invoke the exclusive jurisdiction of

equity. They replied "separately" (as they stated they

would) to our propositions by citing cases "separately"

asking for some one of the reliefs demanded in this

case, but they cite none that contains all the reliefs

we ask.

For these reasons we contend that none of the cases

cited by appellees should be considered as authorit>^ or

precedent in deciding this case.

Counsel proceed to distinguish three of the cases

cited by appellant. In the case of Chapman v. Toy

Long they say: "It does not appear, however, that the

defendants held possession claiming title." In that they

are mistaken, as an examination of facts will show that

defendants repeatedly trespassed on the premises and

removed gold therefrom "under claim of right."

The opinion also assumes that defendant claimed

title and committed trespasses and removed gold under

a claim of right to do so. That being true, the prin-

ciple would be the same whether or not they happen
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to have the physical possession when the action was

commenced.

In commenting on the Big Six Development Com-

pany's case they say in effect that unless the decision

rests on contractual obligations, it is in conflict with

the decisions of the United States Supreme Court and

of the various Circuit Courts of Appeal, including

the decisions of this Circuit. What cases in the United

States Supreme Court or Circuit Courts of Appeal it

is in conflict with, they do not say, but we presume they

refer to the cases cited in their brief. If those are the

cases, we think we have shown that none of them affects

the rule of this case, or of the other two Federal cases

cited by appellant.

Counsel, on page 32 of their brief, say: "The other

cases cited by appellant have no bearing whatever upon

the case at bar and do not support his contention."

This statement was inspired either for the reason that

counsel had not read the other cases, or else the hope

that by making this statement the Court might be in-

duced not to read them. The fact is, we believe that

every case cited in appellant's brief sustains the propo-

sition it is cited to, as an examination will show. A
number of them are very similar to the case at bar in

their facts.

On page 24 of appellees' brief is the following state-

ment in reference to the evidence produced at the

hearing on the motion for preliminary injunction: "It

was not even shown that defendant was operating the

mine." Counsel must have overlooked the affidavits



of nvo of their clients.—John W. Gibson (Tr., page

123) and Frank H. Waskey (Tr.. page 125),—where

each swears that they have been "actively engaged in

mining the propert}" since March 19th. 1906." Further-

more, this action is heard upon a demurrer interposed

by Gibson, Waskey and Harding, which was sustained

by the Court, and an appeal therefrom by the plaintiflF.

Xo evidence v/as necessan," in such a case, nor was it

proper to refer to any evidence, as the allegations of

the complaint are presumed to be true.

The counsel say that we have an adequate remedv in

law,—ejectment. They strive all through their brief

to show that possession is the onlv thing we are seeking.

They ignore our demand for the relief of cancellation

of a mutilated lease: of removal of a cloud on title;

injunction against disparagement of title by lessor and

of injunction against irreparable injur\- in trespass by

working the mine pendente lite: and permanent: of

determination of title; that the defendants are insol-

vent: that the defendant Willey, who has control of

the defendant Universal Mining Companv, lessor,

which contracted to put plaintiff in possession of the

mine, not only refuses to do so, but conspires with

other agents, Gibson, Waskey and Harding, fraudu-

lently to keep plaintiff out of possession and defendants

in possession, to his own pecuniarv advantage.

All these facts, for which the relief is asked, pre-

senting such a strong case for the interposition of a

court of equirv', they ignore and see nothing, or attemipt

to make the Court see nothing of the case, but pos-
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session,—"simply a case of plaintiff out of possession

attempting to try title to mining claims against defend-

ant in possession."

As a matter of fact, possession is incidental to the

relief plaintiff demands. If he is granted the other

reliefs asked for, he does not need possession decreed

to him, as that relief comes incidental to the granting

of the others. The whole effort of appellees in their

brief has been to magnify the question of possession

and minimize the other reliefs. The object is plain.

They then follow this by contending that plaintiff

should have commenced his action in ejectment.

In our original brief, page 21, proposition 4, we out-

lined the character of plaintiff's situation in this case

so far as the same was affected by defendant's wrong-

fully withholding possession from him. We there con-

tended that where a party out of possession holds legal

title under circumstances that the law cannot furnish

him full and complete relief, his right to resort to

equity to have a cloud removed is complete. We claim

that this situation presents that condition, and while

the authorities we have cited sustain plaintiff's case,

even though he had an immediate right to possession,

this furnishes an additional reason why equity should

retain jurisdiction.

The complaint alleges that the defendants Gibson,

Waskey and Harding conspired, and are fradulently

conspiring with the defendant Willey, who has the

management of the plaintiff's lessor, and in fact who

now has a deed from plaintiff's lessor, to keep plain-
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tiff out of possession and keep defendants in, contrary

to the provisions of the lease under which plaintiff

claims.

It is very questionable whether, if plaintiff should

attempt to proceed in ejectment, he would be able to

maintain his action. Counsel say that he should have

commenced under section 301 of the Alaska Code. This

section reads as follows: "Any person who has a legal

estate in real property, and a present right to the pos-

session thereof, may recover such possession with dam-

ages for withholding the same by an action," etc.

This lease, under which plaintiff claims title,

pleaded in the complaint (Tr., page 11), and by Ex-

hibit A thereof (Tr., pages 31-38), contains this clause

with reference to the plaintiff's acquiring possession

under the lease:

"It is understood and agreed between the parties

hereto that the term of this lease shall be for the period

of two years, beginning the ist of July, 1906, provided,

however, that if for any reason said party of the first

part shall be unable, or shall refuse on said ist day of

July to deliver to the said second party herein, pos-

session of said properties as contemplated in said lease,

then, and in that case such delay in delivery of pos-

session shall not work an abridgement in the term of

the lease, but shall operate merely to defer date of its

commencement until such date as possession may be

delivered as aforesaid. The said lessor covenants and

agrees to use all reasonable endeavor and legal means

to put lessee in possession of the premises above de-
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scribed on said ist day of July, 1906, or as soon there-

after as possible."

It will thus be noticed that under that clause the

lease does not commence to run until plaintiff is put

in possession of the property. He certainly is not en-

titled to the possession until it does commence to run.

Section 301, supra, furnishes relief where plaintiff

has legal title and ^'a present right to the possession

thereof." This the plaintiff does not possess.

The lessor covenanted and agreed to use all reason-

able endeavor and legal means to put lessee in posses-

sion on July I, 1906, "or as soon after as possible."

But so far he has not only refused upon demand to do

so, but defendant Willey, who has the controlling in-

terest and a deed from the lessor company, and is its

president and has entire management of it, has con-

spired together with the other defendants fraudulently

to keep them in possession and plaintiff out of posses-

sion to his own pecuniary advantage.

Under the equitable maxim that "equity regards that

as done which in good conscience ought to be done,"

the plaintiff has the equitable right to possession of

the premises, but until a court of equity compels the

defendant lessor to fulfil its agreement with plaintiff

to deliver him possession, or the lessor voluntarily

delivers it to him, he has not the "present right" to

possession of the premises.

An immediate right to possession is necessary in or-

der to maintain ejectment.

j
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Am. & Eng. Ency. of Law, vol. X, p. 494, note

6, pp. 495 and 496, note i;

Cyc, vol. XV, p. 50, par. D;

And cases cited in notes.

This case is one where the plaintiff has the legal

title so far as the lease gives it, but the right to the

immediate possession is wrongfully withheld by the

defendant lessor, and comes under proposition 4, cited

on page 21 of our original brief, and we contend that

these circumstances showing fraud in which all of the

defendants participate, at least give additional reason

why a court of equity should retain jurisdiction of this

case.

This case is much stronger in its facts than the three

Federal cases quoted at length in our brief, as in each

of those cases the plaintiff had legal title and right to

immediate possession, which of themselves would en-

able him to maintain ejectment were it not for the

equitable reliefs asked for, while in this case plaintiff,

as we have shown, has not even the right of possession,

but must resort to equity to get that right, which by a

fraudulent conspiracy is withheld from him contrary

to the provisions of his lease.

Since writing this brief the argument of the case

has been had and the point was made by counsel for

appellees that the plaintiff in his complaint has con-

strued the paragraph in the lease to mean that the lease

commenced to run July i, 1906, and would be bound

by such construction, claiming that the language of

the lease was open to such construction.
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The writer of this brief, in the short time he allowed

himself for reply argument, overlooked this point in

reply, and with the understanding that counsel for

appellees may make any further memorandum for the

benefit of the court, or cite any further cases they see

fit; the writer simply wishes to comment on this point.

The language used in the body of the pleading,

which counsel say is an interpretation of the clause in

question, is found in the seventh paragraph, page 19,

of the transcript:

"The plaintiff further alleges and shows unto your

Honor that since the ist day of July, 1906, when the

term of his said lease began."

Also, on page 23, in the following:

''And that since the first day of July, 1906, when the

term of the plaintiffs said lease began."

It will be noticed that these are mere recitals and

not allegations of a fact, to wit: That the deed com-

menced on such date. They would hardly be construed

to change or interpret the positive provisions of the

lease to the contrary, which is made a part of the same

pleading, marked "Exhibit A."

If counsel's contention is right, that the "term of

said lease began" July i, 1906, by these mere recitals

the plaintiff^ has interpreted the lease to have already

run nearly eight months of the two years which it is

provided it should continue.

That would certainly be a very disastrous interpreta-

tion for the plaintifif to make, if true, but such a con-

tention is entirely unfounded.
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The positive provisions of the lease itself >vould

certainly control against the general recitals in the body

of the complaint, and that provides that a delay in

delivering possession shall "defer the date of its com-

mencement until such date as possession may be de-

livered."

We submit that that language is controlling and is

not open to any other interpretation than we have

given it. Respectfully submitted,

THOMAS R. SHEPARD.
Solicitor for Appellant.

SHEPARD & FLETT,
Of Counsel.




